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Acknowledgement of country

Before we begin we would like to acknowledge the Traditional
Owners of the lands we are meeting on today.
We also pay our respects to their Elders past and present and all
Aboriginal people participating today.

Technical issues during the webinar
 If you have connection problems:

• Call WebEx for technical support - 1800 493
239
• Call Toll Free to listen to the audio - 1800 468
102
(Access/Meeting Number – 578 706 224)

Welcome and outline
Background
Introductions
Why a webinar on advance care planning?
Key changes to advance care directives
Key changes to substitute decision making
Impact on clinical practice

Panel discussion and online Q&A

Disclaimer
The content in this webinar is general
information only. The information is not
intended to be legal advice, and should not be
relied on as such.
The legal information in this webinar is Victoriaspecific. For information about advance care
planning laws in other States and Territories
please see https://end-of-life.qut.edu.au/.

Why a webinar on
advance care planning?
• Follow-up to two webinars in 2015
• What is advance care planning?
– Process of planning in advance for future health
care decisions, should a person lose the ability to
make decisions
– Includes: appointing someone to make decisions,
thinking and talking about preferences and values
with loved ones and healthcare team, and in many
cases documenting those preferences and values.

Why a webinar on
advance care planning?
• Existing laws have been fragmented and confusing
for those seeking to apply them.
• The new Medical Treatment Planning and Decisions
Act 2016 creates clear obligations for health
practitioners caring for people who do not have
decision-making capacity, making it more likely that
people will receive medical treatment that is
consistent with their preferences and values.
• Important to note the commencement date for the
Act = these changes won’t take effect until March
2018

• Dr Deborah Lawson
• Legal policy advisor, McCabe
Centre for Law and Cancer
• Advance care directives
• Key changes

How does the law support advance
care planning?
• Enables people to appoint someone to make medical
treatment decisions for them if they become unable to
make their own;.
• Enables completion of advance care directives:
documents that record a person’s preferences, values
and decisions about medical care.
• New Medical Treatment Planning and Decisions Act 2016
guides decision-making for people who don’t have
capacity to communicate or make their own decisions.

New terminology for
the ‘person responsible’
• Substitute decision-makers – those previously
called the ‘person responsible’ will be referred
to as the medical treatment decision-maker.
• More information about medical treatment
decision-makers, including how to identify
them and their responsibilities will follow this
discussion of advance care directives

Key changes to
advance care directives
• New legally binding advance care directives will
be able to be made by anyone with capacity.
• Two options (can do either or both):
– Instructional directive
• Allows people to provide specific directives about treatment
they would consent to or refuse

– Values directive
• Details a person’s preferences, values, and wishes, which
must be considered when a medical treatment decision is
made on their behalf.

How does this differ from
existing situation?
• Currently, only those with a current medical condition
can complete a legally binding advance care directive
(Refusal of Treatment Certificate), and even then, only
to refuse medical treatment – they can’t also provide
consent to treatments they would want to receive.
• The law has previously been unclear as to whether
values-based documents, such as a ‘Statement of
Choices’, were legally binding on health practitioners –
although they have always been and will remain strong
evidence of a person’s treatment wishes.

Instructional directives
• Provide specific directives about treatment a
person consents to or refuses
– E.g. consent to heart bypass in specific circumstances;
refuse CPR

• Takes effect as if the person who gave it has
consented to or refused treatment
• Nobody else’s consent is required in order for
treatment to proceed (or to be withheld)
• New Act makes it clear that treatment cannot be
demanded (via directive or medical treatment
decision-maker)

Values directives
• Details a person’s preferences, values, and wishes as the basis on
which they would like medical decisions made for them; can include
statement of medical treatment outcomes that are acceptable, e.g.
– If I am unable to recognise my family and friends, and cannot
communicate, I do not want any medical treatment to prolong my life.
– If a time comes when I cannot make decisions about my medical
treatment, I would like to receive any life prolonging treatments that
are beneficial. This includes receiving a medical research procedure
to see if the procedure has any benefit for me.

• Health practitioners must consider the values directive in offering
and administering treatment
• Consent of a medical treatment decision-maker is still required for
treatment to proceed in the absence of a relevant instructional
directive

New responsibilities for
health practitioners
• New Act applies to all registered health practitioners and
paramedics.
• All will be obliged to make reasonable efforts in the
circumstances to ascertain whether a person (who does
not have capacity to make their own decisions) has either
or both of an ACD or medical treatment decision-maker.

• If a health practitioner is aware of an ACD they must
comply with it – except in very limited circumstances.
• Medical practitioners have particular responsibilities as
authorised witnesses to the completion of ACDs

What does this mean in practice?
Go through the process of reaching a medical
decision for someone whose decision-making
capacity is in issue

Does the patient have
decision-making capacity?
Can the person:
a) Understand information relevant to decision and its effects
b) Retain information to extent necessary to make decision
c) Use or weigh information as part of decision-making process
d) Communicate the decision and their views and needs as to
the decision?
Treatment may only
proceed with the
patient’s consent,
even if death will
result from not
treating

Yes

No

Is it an
emergency
situation?

In an emergency situation
• If a health practitioner reasonably believes
treatment is necessary as a matter of urgency to:
save life; prevent serious damage to health; or
prevent significant pain or distress, treatment
can be provided without consent.
• In an emergency, there is no obligation to search for
an ACD that is not readily available.
• However, treatment must not proceed if the health
practitioner is aware treatment has been refused
via an instructional directive.

In an emergency situation
• Unless, the health practitioner believes on
reasonable grounds that circumstances have
changed since the refusal, so that the practical effect
of the refusal is no longer consistent with the
patient’s preferences and values – and the delay
caused by applying to VCAT would result in
significant deterioration; in which case treatment can
be provided.

In a non-emergency situation
If it’s not an emergency, the health practitioner
must make reasonable efforts in the
circumstances to ascertain if the person has
either or both of an advance care directive and a
medical treatment decision-maker.

If there is a relevant
instructional directive
If the ACD includes a relevant instructional
directive, the health practitioner must comply
with the directive by withholding or
withdrawing treatment that has been refused,
or administering treatment that has been
consented to, if clinically appropriate to do so.

Exception: if the circumstances have
changed since the ACD was made
If health practitioner believes on reasonable grounds that
circumstances have changed since the instructional directive was
made, so that the practical effect is no longer consistent with the
patient’s preferences and values, they should apply to VCAT for
revocation, variation or suspension of the instructional directive.
VCAT must be satisfied that:
• circumstances have changed so that the practical effect would
no longer be consistent with the person’s preferences and
values or
• the person relied on incorrect information or assumptions
when they made the directive.

If delay caused by VCAT application
would mean significant deterioration
Health practitioner may refuse to comply with the
instructional directive if the delay caused by
applying to VCAT for a decision would result in
significant deterioration for the patient.
Except in cases of emergency, consent would still be
required from a medical treatment decision-maker
for treatment to be administered.

If there is no relevant
instructional directive
If the ACD does not include a relevant
instructional directive, the health practitioner
will need to make reasonable efforts to identify
a medical treatment decision-maker to consent
to refuse treatment, and give effect to any
values directive in offering and administering
treatment

Transitional arrangements: ACDs
• A Refusal of Treatment Certificate completed
under the Medical Treatment Act 1988 will
continue to apply in the same way unless it is
revoked or otherwise ceases to have effect in
accordance with that Act.
• Other advance care plans will continue to provide
strong evidence of a patient’s preferences, views
and values and should therefore be carefully
considered by medical treatment decision-makers
and health practitioners.

Interstate documents
• ACDs made in other States or Territories will
be recognised in Victoria to the extent that
they comply with requirements in their
original jurisdiction; except that they have the
status of values directives only, and will not
be recognised as binding instructional
directives.
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What’s new in medical decision making?
1. Substitute decision makers
“Medical
Treatment Decision Makers”
2. All decision makers have the same powers
3. The list of decision makers has been simplified
4. Decisions on behalf of a person who no longer has
decision making capacity now to be made with
reference to a person’s preferences and/or values,
or personal and social wellbeing, rather than based
on a person’s best interests
5. New distinction between ‘significant’ and ‘routine’
treatment

New responsibilities for health practitioners
• New Act applies to all registered health
practitioners and paramedics.

• All will be obliged to make reasonable efforts in the
circumstances to ascertain whether a person (who
does not have capacity to make their own
decisions) has either or both of an ACD or medical
treatment decision-maker.
• Medical practitioners have responsibilities as
authorised witnesses to the appointment of
medical treatment decision makers

What is a Medical Treatment Decision Maker (and
what can they do)?
A medical treatment decision maker is a person with
authority to consent to or refuse medical treatment on
behalf of a patient without decision making capacity
• Can be appointed, or recognised.
• NEW ACT: All decision makers have the same powers (to
make medical treatment decisions)

Medical treatment decision means a decision to consent
to or refuse the commencement or continuation of
medical treatment or a medical research procedure

Appointed Medical Decision Makers
A person can appoint a medical decision
maker
o Can be appointed at any time
o Can be appointed at time of giving an Advance Care
Directive

VCAT can appoint a guardian to make medical
decisions (usually when a person is unable to
make reasonable judgements because of
disability)

Appointed medical treatment decision makers
Formal requirements

Health professional’s obligations






“Authorised witness” is:
(a) A registered medical
practitioner or
(b) A person authorised to take
affidavits



Must be in writing in English
Details (name, DOB, address)
Signed by person making it
Witnessed and certified by two
witnesses (one of which must be
an authorised witness)
Accepted (and witnessed) in
writing by the appointee

Must witness the appointment, and
certify that the person has decisionmaking capacity and appears to
understand the nature and
consequences of the appointment; and
appears to freely and voluntarily make
the appointment.

Recognised Medical Treatment
Decision Makers
If no decision maker has been formally
appointed by a person, or appointed as a
guardian by VCAT, then family members or
carers can make decisions for a person.

Identifying a medical treatment decision maker
Guardianship and Administration
Act 1986 (“person responsible”)

Medical Treatment Planning and
Decisions Act 2016

Agent appointed by the patient under a medical
enduring power of attorney (Medical Treatment Act
1988)

A person appointed by the patient to be their MTDM
(including under previous legislation)

A person appointed by VCAT to make decisions in
relation to the proposed treatment

A VCAT-appointed guardian with the power to make
medical decisions

A guardian appointed by VCAT
A person appointed by the patient as an enduring
power of attorney (Powers of Attorney Act 2014)

A person appointed in writing to make decisions in
relation to medical research procedures that
included the proposed procedure.

Identifying a medical treatment decision maker
Guardianship and Administration
Act 1986 (“person responsible”)

Medical Treatment Planning and
Decisions Act 2016

Spouse or domestic partner

First of the following who is in a “close and
continuing relationship” with the patient

Primary carer

Spouse or domestic partner

“Nearest relative” = First of the following who has
attained 18 years of age, the elder or eldest:

Primary carer

Son or daughter

Adult child (oldest)

Father or mother

Parent (oldest)

Brother or sister

Adult sibling (oldest)

Grandfather or grandmother
Grandson or granddaughter
Uncle or aunt

Nephew or niece

Recap:
What’s new?
• All decision makers have the same powers to
consent to and refuse treatment
• The list of decision-makers has been simplified
• Only two types of appointed decision makers
• The terms ‘person responsible’ or ‘nearest
relative’ are gone now simply known as
medical treatment decision maker
• Those in the hierarchy must have a “close and
continuing relationship”

How are decisions made?
Currently, there are different considerations in
different laws, including the ‘best interests’ tests
and that a decision be consistent with a person’s
wishes.

Making a medical treatment decision:
A decision maker who is making a medical treatment
decision for a person without decision making capacity,
must make the decision that they reasonably believe is
the decision that the patient would have made.

To do this, a medical
treatment decision maker
must…

Making a medical treatment decision:
preferences and values
 First, consider any valid and relevant values directive
 Next, consider other relevant preferences expressed, and
circumstances in which the preferences expressed
 If unable to identify relevant values or preferences, consider
that person’s values either expressed or inferred from person’s
life, and also consider the effects and consequences of the
medical treatment, including alternatives, weighing up which of
these are more consistent with the person’s preferences and
values; and act in good faith and with due diligence
 Consult with people the patient would want consulted

Making a medical treatment decision:
personal and social wellbeing
 If not possible to apply preferences or values, a decision maker
must make a decision that “promotes the person’s personal
and social wellbeing having regard to the need to respect the
person’s individuality”
 Consider the effects and consequences of the medical
treatment, including alternatives, and whether these promote
the person’s personal and social wellbeing
 Act in good faith, with due diligence
 Consult with people the patient would want consulted

What if there is no decision-maker?
‘Significant’ & ‘Routine’ treatments
Significant treatments involve:
(a) a significant degree of bodily
intrusion;
(b) a significant risk to the person;
(c) significant side effects; or
(d) significant distress to the person

Treatment may only
proceed with the consent
of the Public Advocate

Routine treatments are
treatments that would
not be considered
‘significant’

Treatment may
proceed without
consent

What if there is disagreement between
a decision maker and a practitioner?
• If a medical decision maker refuses
significant treatment, and the health
practitioner believes that the decision
maker doesn’t know the preferences and
values of the person, the practitioner
must notify the Public Advocate
• The Public Advocate must decide whether the decision
to refuse treatment is reasonable or unreasonable.
• If unreasonable: Public Advocate asks VCAT to review
the decision

Applications to VCAT
• Health practitioners (and others) have leave to apply to VCAT for
orders relating to medical treatment decisions

• Health practitioners (and others) may also apply to VCAT for
directions or an advisory opinion on any matter relating to the
medical treatment of a person

What about current appointments?
Enduring power of
attorney with
power to make
medical decisions
Enduring power of
attorney (medical
treatment)

Powers of Attorney Act 2014

Medical Treatment Act 1988

Enduring guardian
with power to
make medical
decisions
Powers of Attorney Act 2014

Medical
Treatment
Decision
Maker

Interstate recognition
• Appointments made in other States or Territories: if
compliant with law of other State of Territory, valid in
Victoria to the extent that the appointment could be
made in Victoria

• Dr Barbara Hayes
• Palliative care physician
and Advance Care
Planning Program Clinical
Leader, Northern Health
• Key impacts on clinical
practice

Key impacts on clinical practice
Dr Barbara Hayes
Clinical Leader - Advance Care Planning
FAChPM
Email: Barbara.Hayes@nh.org.au

‘ACP in 3-Steps’ © Northern Health 2009

Northern Health

Advance Care Planning in 3-steps

A

C
P
‘ACP in 3-Steps’ © Northern Health 2009

• Appoint Another
• Chat & Communicate
• Put it on Paper

Identifying correct MTDM
Become familiar with MTDM hierarchy

 Identify correct MTDM
 Obtain consent from correct person (or refusal)
Person Responsible

X

NOK

X

‘ACP in 3-Steps’ © Northern Health 2009

Discovering ACDs
Will need systems for routinely
 Asking about
 Obtaining
 Recording
…previously completed ACDs

‘ACP in 3-Steps’ © Northern Health 2009

How to use an ACD
Valid Instructional Directive
 Provides valid consent &/or refusal
Good medical/ethical practice would still require
communication of decision

‘ACP in 3-Steps’ © Northern Health 2009

How to use an ACD
Valid Values Directive
 Provides information about the person





Their preferences
Their values
What matters most
Who matters most

Valid Consent/Refusal is obtained from MTDM
(Including for medications)
 Discussion is essential
‘ACP in 3-Steps’ © Northern Health 2009

Shared decision-making based on (i) A medical assessment & a medical decision about
treatment and what is clinically feasible

…then within those constraints

(ii) A shared decision-making discussion between clinician
and patient and/or medical treatment decision maker

…leading to
 An agreed medical treatment plan

Shared decision-making based on (i) A medical assessment & a medical decision about
treatment and what is clinically feasible

…then within those constraints

(ii) A shared decision-making discussion between clinician
and patient and/or medical treatment decision maker

…leading to

Taking into account
prior ACP

 An agreed medical treatment plan

The person who has lost capacity
... and no Advance Care Directive

Learning about the person
– from MTDM & others
The story… of the person and the illness experience
 What matters most?
 Have they said anything about this sort of situation?
 Establish the illness trajectory
 How did they respond at significant points?
 How have they been coping with the illness?
 What is the worst part of the illness?
 What do they fear most?
 What do they hope for?

Learning about the family
Families are often responding emotionally rather than cognitively
 Acknowledge emotions and distress and fatigue
 Acknowledge love and caring
 “It sounds like it has been really difficult recently
…how are you coping / feeling?”
Help the MTDM and family understand:
 we, and they, need to make decisions that reflect what the
person would value and want

Put it on Paper
Recommend written Directives





Strong preferences re future healthcare
Socially isolated
Different views re medical treatment in family

‘ACP in 3-Steps’ © Northern Health 2009

Instructional Directive
One witness must be a medical practitioner

‘ACP in 3-Steps’ © Northern Health 2009

Instructional or Values Directive
NO legislated form – but legislated requirements
for a document to be valid
NO provision in the legislation for these to be
completed by a MTDM

‘ACP in 3-Steps’ © Northern Health 2009

When is it a good time for
ACP?

‘ACP in 3-Steps’ © Northern Health 2009

Know where to get help
 Local Health service policy /guidelines / legal counsel
 Office of the Public
Advocatehttp://www.publicadvocate.vic.gov.au/
 Department of Health & Human Services Victoria
(Advance Care Planning Section)
https://www2.health.vic.gov.au/hospitals-and-healthservices/patient-care/end-of-life-care/advance-careplanning
‘ACP in 3-Steps’ © Northern Health 2009

• Sam Brean
• Advance Care Planning
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• Joining us for the panel
discussion

Panel Discussion

Moving to webinar question and answer
•

To open ‘Q&A’:
•click the button on the right of
your screen

•

To ask a question:
•type in the box at the bottom
right on your screen and click
‘send

?
Q&A

Support you can trust

Practising cancer nurses: your link into all Cancer Council
information and support services.
9 am – 5 pm, Monday to Friday

Research: Patients and families
needed for study into law at end of life
CCV is partnering with the Australian Centre for Health Law
Research (QUT), the University of Queensland and Cancer
Councils NSW and QLD to explore how people understand and
act upon their legal right to participate in decisions about end of
life care for themselves or for their loved ones.

We're looking for adults with terminal cancer and carers of
adults with terminal cancer who are involved in medical
decision-making to complete an interview at a time and location
convenient to them.
Find out more: http://www.cancervic.org.au/end-of-life-study

Office of the Public Advocate –
Current Resources
•
•
•
•

You Decide Who Decides
Take Control
Fact sheets about medical treatment
Advice service

www.publicadvocate.vic.gov.au
1300 309 377

